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In  conclusion  I  would  say  that  the  appeal  must  be  dismissed  with  costs.  I  would  not  remit 
the  matter  to  the  Board;  in  my  view,  all  essential  facts  were  found  and  stated  by  it.  The 
Board's  order  will  be  restored.... 

****** 


Mote: 

The  issue  in  Caldwell  of  whether  the  Human  Rights  Codes  prohibit  the  dismissal  of  teachers  for 
what  has  been  called  "denominational  cause"  arises  in  the  context  of  the  constitutional 
protections  provided  for  separate  schools  by  s.  93  of  the  Constitution  Act.  Relying  on  s.  93,  the 
courts  have  independently  decided  that  the  separate  schools  in  Ontario  had,  prior  to  1867,  a  right 
to  dismiss  for  denominational  cause  which  was  preserved  by  s.  93.  This  was  held,  in  Re  Essex 
County  Roman  Catholic  Separate  School  Board  and  Porter  et  al.  (1978),  89  D.L.R.  (3d)  445  (Ont. 
C.A.),  to  deprive  a  Board  of  Reference  of  jurisdiction  to  order  the  reinstatement  of  teachers  fired 
for  having  married  contrary  to  the  teachings  of  the  Catholic  Church.  In  the  Court  of  Appeal,  Zuber 
J.  suggested,  however,  that  the  teachers  may  have  had  a  right  to  sue  for  damages  for  wrongful 
dismissal  even  though  they  had  no  right  to  reinstatement. 

The  constitutional  issue  has  arisen  again  recently  with  amendments  to  the  Education  Act  in 
Ontario.  In  Daly  v.  Ontario  (Attorney  General)  44  O.R.  (3d)  349,  the  Ontario  Court  of  Appeal 
declared  s.  136  of  the  Education  Act,  R.S.O.  1990,  c.  E.2,  to  be  of  no  force  and  effect  because  it 
violates  the  denominational  guarantee  contained  in  s.  93(1).  S.  136  provided: 

136(1)  For  the  purpose  of  maintaining  the  distinctiveness  of  separate  schools,  the 
Roman  Catholic  separate  school  board  may  require  as  a  condition  of  employment 
that  teachers  hired  by  the  board  after  the  ten  school  year  period  mentioned  in 
subsection  135(6)*  agree  to  respect  the  philosophy  and  traditions  of  Roman  Catholic 
separate  schools  in  the  performance  of  their  duties. 

(2)  Subject  to  subsection  (1),  and  despite  section  24  of  the  Human  Rights  Code, 
section  5  of  the  said  code  applies  to  ensure  that  such  teachers  employed  by  a 
Roman  Catholic  school  board  will  enjoy  equal  opportunity  in  respect  of  their 
employment,  advancement  and  promotion  by  the  board. 

(3)  If  it  is  finally  determined  by  a  court  that  subsection  (1)  or  (2)  prejudicially  affects 
a  right  or  privilege  with  respect  to  denominational  schools  guaranteed  by  the 
constitution  of  Canada,  subsections  (1)  and  (2)  are  repealed,  it  being  the  intention  of 
the  Legislature  that  the  remaining  provisions  of  the  Act  are  separate  from  and 
independent  of  the  said  subsections. 

Section  24  of  the  Human  Rights  Code  would  allow  a  Roman  Catholic  school  board  to  give  a 
preference  in  hiring  and  promotion  to  Roman  Catholics  if  it  could  be  shown  that  this  was  a  bona 
fide  occupational  requirement.  The  Court  held  that  ss.  (2)  of  s.  136  of  the  Education  Act  prevents 
the  application  of  s.  24  of  the  Code,  but  that  doing  so  violates  s.  93.  Application  for  leave  to 
appeal  this  decision  to  the  Supreme  Court  was  denied. 

As  the  next  cases  indicate,  the  argument  that  a  denominational  school  should  be  free  to  discipline 
teachers  for  infractions  of  religious  rules,  even  when  that  might  otherwise  constitute 
discrimination  on  a  prohibited  ground,  has  not  been  confined  to  "s.  93  schools". 


*  The  reference  in  s.  136(1)  to,  "the  ten  school  year  period  mentioned  in  subsection  135(6)"  is  a  reference  to  the  fact  that 
when  public  funding  was  extended  to  Roman  Catholic  separate  high  schools  a  number  of  teachers,  including  non-Catholic 
teachers,  who  were  then  employed  by  the  public  school  boards  were  designated  and  transferred  to  the  Roman  Catholic 
school  boards  in  order  to  teach  the  large  number  of  students  who  would  be  transferring  from  the  public  school  system  to 
the  separate  school  system 


